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The Commission suggests: 

• Rather than attempting to define the term “vexatious” or to use a substitute, a
vexatious litigants provision could include a non-exclusive list of factors which
could help to guide the court. 

Examples of vexatious behaviour by a person in the context of court proceedings may
include the following: 

1) bringing one or more actions to determine an issue which has already been
determined by a court of competent jurisdiction; 

2) bringing an action which cannot succeed, which would lead to no possible good, or
which has no reasonable expectation of providing relief;

3) bringing an action for an improper purpose, including the harassment and
oppression of other parties; 

4) inappropriately using previously-raised grounds and issues in subsequent actions; 
5) a pattern of failing to pay the costs of unsuccessful proceedings on the part of the

person who commenced those proceedings; 
6) persistently taking unsuccessful appeals from judicial decisions. 
7) persistently engaging in inappropriate courtroom behaviour, such as being

disrespectful to the court, failing to observe rulings and directions from the
presiding judge, or engaging in unnecessarily protracted submissions.

• Another possibility would be to adopt precise, numerical criteria in order to decide
who is a vexatious litigant. 

The Commission invites comment:

• On what approach, or combination of approaches, would work best in Nova
Scotia. 
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3. Should there be a specifically mentioned role for the Attorney General?

If not involved in a legal proceeding, the Attorney General could be in the position, as an
objective third party, to bring to the court’s attention information about the purpose of a
vexatious litigants provision.  In that fashion, the Attorney General would be acting in the
public interest.  For this reason, the Commission agrees that a vexatious litigant provision
should require notice to the Attorney General of any application for a vexatious litigant order
and would allow the Attorney General to appear at a hearing of that application. The provision
should also make it clear that unless applying for a vexatious litigant order, the Attorney
General’s role would be an impartial one, to represent the interests of the public.  Consistent
with that theme, the Commission is not in favour of requiring the Attorney General’s consent
for such an application to be made, which may signal an undue, and even partisan,
involvement. 

The Commission suggests: 

• A vexatious litigant provision should require notice to be provided to the Attorney
General of an application for a vexatious litigant order. 

• The Attorney General would also be entitled to appear at the hearing of the
application.    

• An application for a vexatious litigant order would not require the Attorney
General’s consent. 

• The legislation should make it clear that unless applying for a vexatious litigant
order, the Attorney General’s role would not be a partisan one.  

4. Challenges to a vexatious litigant order.

Apart from the Supreme Court of Canada, which serves as the final court of appeal for the
entire country, all Canadian jurisdictions which issue vexatious litigant orders allow those
orders to be appealed.  An appeal is a court proceeding to set aside or vary a decision made by
another court.  This enables the subject of an order to challenge it, if he or she thinks the order
was made unfairly or on improper grounds. The Commission agrees with this approach and
suggests that a vexatious litigant provision in Nova Scotia should allow for an appeal of the
granting of an order.
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Once a vexatious litigant order has been made, all Canadian jurisdictions permit the subject of
the order to apply to the court for leave to continue, in other words, for the order to be lifted. 
It is different from an appeal, in that the applicant is not suggesting that the order was flawed.
Rather, the leave provision is meant to allow an applicant to bring to light details not available
or in existence when the order was granted.  It also permits a person to attempt to convince a
court why an action should continue, despite the existence of an order.  If a leave to continue
application is unsuccessful, four jurisdictions (Federal Courts, Manitoba, Ontario, P.E.I.)
expressly preclude that decision from being appealed.  In the interest of trying to reduce the
effect of vexatious litigants on the judicial system, the Commission is of the view that there
should be no appeal of an unsuccessful application for leave to continue in spite of a vexatious
litigant order.  Instead, an unsuccessful applicant would be entitled to seek leave once again to
continue should relevant circumstances change. 

The Commission acknowledges that there is potential for some persons to abuse the leave
provision, by bringing numerous unsuccessful leave applications, perhaps after having only
tinkered with the substance of their claim.  The Commission does not wish to transfer a
problem from an early point in the litigation process to a later stage. As a result, the
Commission suggests that courts should be given an express, rule-making power to determine
how a leave application should take place, including any limits on the frequency of such
applications. The Commission also invites comments on whether any other measures should
be proposed to help prevent procedural abuse at this stage. 

The Commission suggests: 

• One should be able to appeal a vexatious litigant order.

• One should not, however, be able to appeal an unsuccessful application for leave
to continue in spite of a vexatious litigant order. 

• Courts should be given an express rule-making power to determine how a leave
application should take place, including any limits on the frequency of such
applications. 

The Commission invites comment: 

• On whether any other measures should be proposed to help prevent procedural
abuse from occurring at this stage. 
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81  Note 55, above, at 230-233.

82  Ontario, Courts of Justice Act, note 43, above, s. 140.

83  The Commission does not have in mind here lawyers, the essence of whose profession
involves representing other people in legal matters.  Unlike non-lawyers, lawyers must adhere to
professional standards of conduct, and are subject to discipline if they do not respect those standards. 
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5. New and existing actions

In addition to preventing a vexatious litigant from starting a new action, one might wish to
curtail a litigant who originally had a reasonable cause of action, but who then pursues that
action in a vexatious fashion.  For instance, that person might insist on pursuing numerous,
unnecessary, preliminary matters.  It should also not be overlooked that a defendant might also
conduct proceedings in a vexatious manner.  To limit such behaviour, a number of vexatious
litigant provisions specifically permit courts to deal with both new and continuing proceedings. 
The Commission agrees with this approach. 

In Foy v. Foy, the Ontario Court of Appeal, in examining an earlier version of the Ontario
legislation, held that to encompass both new and continuing actions, a vexatious litigant
provision had to do so clearly .  More particularly, a former version of the Ontario legislation,
which referred to someone who “instituted” vexatious legal proceedings, was held not to
include interlocutory proceedings (those taking place after commencement of an action) and
appeals.81  The Ontario provision was subsequently amended and now refers both to
“instituted vexatious proceedings in any court,” as well as a person who “conducted a
proceeding in any court in a vexatious manner.”82  The Commission therefore also
recommends that particular attention be paid to the language of any proposed vexatious
litigant provision, to ensure that it clearly contemplates new and continuing proceedings. 

The Commission suggests: 

• A vexatious litigant provision should specifically and clearly permit courts to deal
with both new and continuing proceedings. 

6. The vexatious spokesperson 

Related to the phenomenon of the vexatious litigant is that of the vexatious spokesperson or
agent.  This involves litigation carried on in a vexatious fashion by a person without legal
training,83 such as a friend or family member, on someone else’s behalf.  If the spokesperson
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84  Alberta, Judicature Act, note 43, above, s. 23.

85  Ofume, note 19, above at 243. 
______________________________________________________________________________
Discussion Paper, Vexatious Litigation December 2005

conducts a reasonable claim in a vexatious manner, this might be a matter of a difficult
personality, or perhaps the representative bears a grudge against the other party in
proceedings.  The representative might also convince other people to allow him or her to
begin groundless legal actions on their behalf. 

If not phrased widely enough, a vexatious litigant provision might not encompass the actions
of a vexatious spokesperson.  For instance, under the Alberta provision, “the Court may order
that no legal proceedings shall, without leave of the Court, be instituted in any court by the
person taking those vexatious legal proceedings.”84  The order seems to apply to the person in
whose name the proceedings are undertaken, rather than to any representative.

The courts do have the authority to deal with the conduct of an agent who comes before the
court.  Specifically, there is no right to be represented by an agent without court approval.  The
Nova Scotia Supreme Court has, for example, “the discretion to control its own process by,
among other things, allowing or excluding lay persons from representing parties before the
court.”85  This would not solve the problem, however, of a spokesperson who uses
inappropriate methods to represent a series of people, in essence acting as a serial vexatious
agent, either convincing other people to begin meritless actions or jeopardizing a reasonable
claim through his or her objectionable behaviour.  If a court makes an order because of an
agent’s behaviour in relation to one proceeding, there is no guarantee that the agent may not
try again in any other action.  The Commission suggests that the language used in a vexatious
litigant provision should include vexatious spokespersons or agents.  More specifically the
Commission suggests that a vexatious litigant provision should empower the courts to make
an order against a vexatious agent based on his or her cumulative history of commencing or
conducting vexatious proceedings. 

The Commission suggests:
• The language used in a vexatious litigant provision should include vexatious

spokespersons or agents.  More specifically, the provision should empower the
courts to make an order against a vexatious agent based upon his or her cumulative
history of commencing or conducting vexatious proceedings.  
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LIST OF PROPOSALS

1. A vexatious litigants provision should be adopted in Nova Scotia.[pp. 18-21]

2. The provision would explicitly empower the courts to make an order against a
vexatious litigant.  The order would preclude a vexatious litigant from starting any new
actions or continuing with an existing action until court leave was granted to lift the
order. [pp. 18-21]

3. The provision should take a balanced approach, empowering the courts to deal
effectively with vexatious litigants, but also permitting someone subject to such an
order to seek court leave to have the order lifted. [pp.18-21]

4. The vexatious litigants provision should take the form of legislation. [pp.18-21]

5.  The legislation would make it clear it is meant to be cumulative in relation to other
remedies, and that it would not derogate from the courts’ current powers. [ pp.18-21]

6. The vexatious litigants provision should apply to both the Supreme Court of Nova
Scotia and where relevant, the Nova Scotia Court of Appeal. [pp. 18-21]

7. A vexatious litigants provision should apply to all Nova Scotian courts with civil
jurisdiction. [pp.18-21]

8. Rather than attempting to define the term “vexatious” or to use a substitute, a
vexatious litigants provision could include a non-exclusive list of factors which could
help to guide the court. [pp.22-24]

9. Examples of vexatious behaviour by a person in the context of court proceedings may
include the following: [pp. 22-24]

1) bringing one or more actions to determine an issue which has already been
determined by a court of competent jurisdiction; 

2) bringing an action which cannot succeed, which would lead to no possible
good, or which has no reasonable expectation of providing relief;

3) bringing an action for an improper purpose, including the harassment and
oppression of other parties; 

4) inappropriately using previously-raised grounds and issues in subsequent
actions; 

5) a pattern of failing to pay the costs of unsuccessful proceedings on the part of
the person who commenced those proceedings; 
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6) persistently taking unsuccessful appeals from judicial decisions. 
7) persistently engaging in inappropriate courtroom behaviour, such as being

disrespectful to the court, failing to observe rulings and directions from the
presiding judge, or engaging in unnecessarily protracted submissions.

10. Another possibility would be to adopt precise, numerical criteria in order to decide
who is a vexatious litigant. [pp. 22-24]

11. A vexatious litigant provision should require notice to be provided to the Attorney
General of an application for a vexatious litigant order. [p. 25]

12. The Attorney General would also be entitled to appear at the hearing of the
application. [p.25]  

13. An application for a vexatious litigant order would not require the Attorney General’s
consent. [p. 25]

14. The legislation should make it clear that unless applying for a vexatious litigant order,
the Attorney General’s role would not be a partisan one. [p. 25] 

15. One should be able to appeal a vexatious litigant order. [pp.25-26]

16. One should not, however, be able to appeal an unsuccessful application for leave to
continue in spite of a vexatious litigant order. [pp. 25-26]

17. Courts should be given an express rule-making power to determine how a leave
application should take place, including any limits on the frequency of such
applications. [pp. 25-26]

18. A vexatious litigant provision should specifically and clearly permit courts to deal with
both new and continuing proceedings. [p. 27]

19. The language used in a vexatious litigant provision should include vexatious
spokespersons or agents.  More specifically, the provision should empower the courts
to make an order against a vexatious agent based upon his or her cumulative history of
commencing or conducting vexatious proceedings. [pp. 27-28] 

THE COMMISSION INVITES COMMENTS: 

• On whether a vexatious litigants provision should apply to the Small Claims Court of
Nova Scotia. [pp. 18-21]
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• On what approach, or combination of approaches to defining a vexatious litigant
would work best in Nova Scotia. [pp. 22-24]

• On whether any other measures should be proposed to help prevent further abuses of
process by a vexatious litigant seeking to have an order lifted. [pp. 25-26]
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APPENDIX A
Comparative Tables
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APPENDIX B
Excerpt From Florida Statute
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